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STATE OF NORTH CAROLINA

ALLEGHANY COUNTY

IN THE GENERAL COURT OF JUSTICE
SUPERIOR COURT DIVISION
09 CVS 157
NAPCO, INC., a North Carolina corporation,

Plaintiff,

v.

PBM GRAPHICS, INC., a North Carolina corporation,

Defendant.





ORDER

	Before the Court is the Plaintiff’s Motion for Preliminary Injunction.  After considering the Court file, the briefs of the parties, and the arguments of counsel, the Court DENIES the Motion. 
ANALYSIS AND RULING
In North Carolina, a court may issue a preliminary injunction in three situations:  (1) when it appears the plaintiff is entitled to the relief demanded, and the relief consists of restraining the commission or continuance of some act that would produce injury to the plaintiff; (2) when it appears that a party to litigation is doing, threatening, or about to do or cause some act in violation of the rights of another party to the litigation and tending to render any judgment entered in the litigation ineffectual; and (3) when it appears the defendant threatens or is about to remove or dispose of his property with the intent to defraud the plaintiff.  N.C. Gen. Stat. § 1-485 (2007).
Consistent with this standard, the North Carolina Trade Secrets Protection Act (“NCTSPA”) provides that an “actual or threatened misappropriation of a trade secret may be preliminarily enjoined during the pendency of the action[.]”  N.C. Gen. Stat. § 66-154(a) (2007).
In this case, Plaintiff contends that Defendant violated the NCTSPA and committed unfair and deceptive trade practices by misappropriating certain processes that Plaintiff allegedly developed for the production of sports memorabilia cards to be sold by Defendant to a third-party buyer.  (Complaint ¶¶ 7-44.)  Plaintiff’s Complaint seeks preliminary and permanent injunctive relief to protect Plaintiff’s trade secrets against further misappropriation and disclosure by Defendant.  (Complaint, Prayer for Relief ¶ D.)
The Court may issue a preliminary injunction: “(1) if a plaintiff is able to show likelihood of success on the merits of his case and (2) if a plaintiff is likely to sustain irreparable loss unless the injunction is issued, or if, in the opinion of the Court, issuance is necessary for the protection of a plaintiff’s rights during the course of the litigation.”  Ridge Cmty. Investors, Inc. v. Berry, 293 N.C. 688, 701, 239 S.E.2d 566, 574 (1977) (emphasis in original) (citations omitted).  An “irreparable” injury is one that cannot be remedied by money damages.  Frink v. N.C. Bd. of Transp., 27 N.C. App. 207, 209, 218 S.E.2d 713, 714 (1975) (citing Gause v. Perkins, 56 N.C. 177 (1857)). 
The NCTSPA defines a trade secret as business or technical information that “derives independent actual or potential commercial value from not being generally known or readily ascertainable through independent development . . . and [i]s the subject of efforts that are reasonable under the circumstances to maintain its secrecy.”  N.C. Gen. Stat. § 66-152(3)(a)–(b) (2007).   
Proper factors to consider when determining whether an item is a trade secret are:  
(1) the extent to which [the] information is known outside the business; (2) the extent to which it is known to employees and others involved in the business; (3) the extent of measures taken to guard [the] secrecy of the information; (4) the value of [the] information to business and its competitors; (5) the amount of effort or money expended in developing the information; and (6) the ease or difficulty with which the information could properly be acquired or duplicated by others.
State ex rel. Utils. Comm'n v. MCI Telecomms. Corp., 132 N.C. App. 625, 634, 514 S.E.2d 276, 282 (1999) (quoting Wilmington Star News v. New Hanover Reg’l Med. Ctr., 125 N.C. App. 174, 180-81, 480 S.E.2d 53, 56 (1997)).
	Further, the NCTSPA defines “misappropriation” as the “acquisition, disclosure, or use of a trade secret of another without express or implied authority or consent . . .”  N.C. Gen. Stat. § 66-152(1) (emphasis added).
Plaintiff has not met its burden to show a likelihood of success on the merits of its claim alleging misappropriation under the NCTSPA.  First, there is substantial evidence of record showing that Plaintiff’s manufacturing process for the sports memorabilia cards did not satisfy the requirements of the third-party buyer, necessitating that Defendant develop its own unique manufacturing process to meet the needs of its customer.  (Jones Aff. ¶¶ 31-52, 55-68; Eastwood Aff. ¶¶ 7-23, 29-30.)
Second, with respect to the one step in the manufacturing process where the parties do appear to rely on a similar technology (that is, the “pin registration” method for aligning materials used to produce the sports memorabilia cards), the evidence shows that this technology is widely known and used in the printing industry (Jones Aff. ¶ 38; Def.’s Resp. p. 8, App. 1), thus negating any claim that Defendant misappropriated a trade secret.  
Third, the evidence also shows that Defendant retained Plaintiff to conduct testing on the viability of manufacturing processes for sports memorabilia cards that the parties understood would be used by Plaintiff and Defendant to satisfy the needs of the non-party buyer.  (Jones Aff. ¶¶ 18-21, Ex. D.)  Moreover, Plaintiff never insisted on, and the parties never negotiated, a confidentiality provision as part of the written purchase order authorizing Plaintiff to conduct such testing.  In sum, the record evidence tends to show that Plaintiff did not contemplate that whatever process it developed for manufacturing sports memorabilia cards would be kept secret from Defendant. 
Plaintiff points to several logs signed by Defendant’s employees when they visited Plaintiff’s plant to observe the testing procedures as evidence that Defendant understood it was obligated to protect the alleged trade secrets at issue in this case.  (Pl.’s Memo, Ex. A.)  This evidence, however, is insufficient to warrant preliminary injunctive relief because: (1) the  log sheets merely advise that visitors “may” be exposed to trade secrets while in Plaintiff’s plant, without otherwise identifying the particular trade secrets at issue; and (2) other evidence shows that the parties shared at least some of the information relating to Plaintiff’s manufacturing process without limitation, consistent with the parties’ expectation that the final approved process would be used by both parties to satisfy the production needs of the non-party buyer.  (Jones Aff. ¶ 21.)      
In any event, even assuming Plaintiff has met its burden to show a likelihood of success on the merits of its NCTSPA claim, Plaintiff has failed to show that it will suffer irreparable harm if an injunction does not issue.
Pared to its essence, Plaintiff’s Complaint contends that: (1) Defendant duped it into developing a unique manufacturing process for producing sports memorabilia cards to be sold to a non-party buyer on the promise that Plaintiff would be awarded a substantial contract to produce the cards; and (2) Defendant instead co-opted Plaintiff’s trade secrets to produce the cards in-house and sell them directly to the non-party buyer.  (Complaint ¶¶ 7-52.)  Importantly, Plaintiff makes no claim that Defendant has misappropriated the alleged trade secrets for any other purpose.  
Assuming Plaintiff can actually prove its allegations, the NCTSPA provides explicitly that Plaintiff would be entitled to recover actual damages, “measured by the economic loss or the unjust enrichment caused by [the] misappropriation . . . , whichever is greater” in addition to punitive damages and reasonable attorneys’ fees.  N.C. Gen. Stat. § 66-154.
On these facts, it should be relatively simple for Plaintiff to calculate its damages, which will be measured either by Plaintiff’s lost profits or the extent of Defendant’s unjust enrichment resulting from the alleged violation of the NCTSPA.  Accordingly, because Plaintiff has an adequate remedy at law, the Court declines to grant preliminary injunctive relief.  
CONCLUSION 
The Court DENIES Plaintiff’s Motion for Preliminary Injunction. 


SO ORDERED, this the 19th day of November, 2009.


					/s/ Albert Diaz
					Albert Diaz
					Special Superior Court Judge  



